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Pursuant to Rule 24 of the Utah Rules of Appellate
Procedure, the appellant, hereby submits the following Reply
Brief.

STATEMENT OF JURISDICTION

This is appeal is taken from an Order of the Third Circuit
Court, Murray Department finding appellant not impecunious and
denying transcripts pursuant to a previously filed criminal
appeal (wherein Appellant was convicted of "Driving on Suspended
License" in violation of Murray City Ordinance 18-124.3 and
"Expired Registration" in violation of Murray City Ordinance
18-15.2).

That case (No. 910022-CA) was subsequently remanded to

the Circuit Court to determine the impecuniosity of the Appellant
and it is from that order that Appellant presently appeals.
Jurisdiction of this matter is appropriate in this Court
pursuant to Rules 3 and 4 of the Rules of the Utah Court of
Appeals, Rule 26 of the Utah Rules of Criminal Procedure and
Article 1, Section 12 of the Utah Constitution.

Furthermore,

jurisdiction has already been assumed by this Court, and only
remanded for the limited purpose of determining the impecuniosity
of the Defendant.

1

ISSUES PRESENTED
EVIDENTIARY ISSUES
1. Robinson met her burden of proof by providing clear,
uncontroverted evidence, in the form of testimony and an
affidavit.
2. The Court erred in finding Robinson not impecunious
despite the fact that the Plaintiff provided no evidence which
was at variance to the evidence provided by Robinson.
Standard of Review
Issues 1 and 2 are issues relative to evidence before the
lower Court and the interpretation placed upon them and therefore
require this Court to apply the "clearly erroneous" Standard of
Review and give "due regard" to the trial Court's ruling.
Defendant previously "marshalled the evidence most favorable to
the lower Court's ruling." (State v. Hurst, 821 P.2d 467, (Utah
Ct.App. 1991).
CONSTITUTIONAL ISSUES
3.

Robinson has a Constitutional right to the preparation

of transcripts at the City's expense.
Standard of Review
Issue 3 is a constitutional issue and the Court must give it
"full review" with no deference to the lower Court's ruling.
DETERMINATIVE PROVISIONS, STATUTES AND RULES
CONSTITUTIONAL PROVISIONS
"In criminal prosecutions the accused shall have
the right to... appeal in all cases...."
Utah Constitution, Article I, Section 12
2

STATUTORY PROVISIONS
" Any person may institute, prosecutef defend and
appeal any case in any court in this state by taking
and subscribing an oath, the following:
I A B do solemnly swear (or affirm) that owing to
my poverty I am unable to bear the expenses of the
action or legal proceeding which I am about to commence
( or the appeal which I am about to take), and that I
verily believe I am justly entitled to the relief
sought by such action, legal proceeding or appeal."
Utah Code Annotated, 21-7-3 (1953)
"On such oath or affirmation being fil€*d with any
... clerk of any court, the ... clerk shall at once
file... any papers on appeal and shall do any and all
things necessary or proper to be done as promptly as if
the litigant had paid all the regular fees...."
Utah Code Annotated, 21-7-4 (1953 as amended, 1990)
"The following are minimum standards to be
provided by each county, city and town for the defense
of indigent persons in criminal cases in the courts and
various administrative bodies of this state:
...(5) Include the taking of a first appeal of
right and the prosecuting of other remedies before or
after a conviction...."
Utah Code Annotated, 77-32-1 (1953 as amended, 1983)
"The expenses of printing or typewriting briefs on
first appeals of right on behalf of an indigent
defendant, as well as depositions and other transcripts
shall be paid by the state, county, or municipal agency
that prosecuted the defendant at trial."
Utah Code Annotated, 77-32-5 (1953 as amended, 1988)
COURT RULES
"'Relevant evidence1 means evidence having an
tendency to make the existence of any fact that is
consequence to the determination of the action more
probable or less probable than it would be without the
evidence."
Utah Rules of Evidence, Rule 401
"The judge presiding at the trial may not testify
in that trial as a witness. No objection need be made
in order to preserve the point."
Utah Rules of Evidence, Rule 605
"(a) The original papers and exhibits filed in the
trial court, the transcript of the proceedings....
3

shall constitute the record on appeals in all cases....
(e)(1) Within 10 days after filing the notice of
appeal, the appellant shall request ... a transcript of
such parts of the proceedings ... as the appellant
deems necessary...."
Utah Rules of Appellate Procedure, Rule 11
"(a) ... The transcript shall be completed within
30 days of the request....
(b)(1) In criminal cases, all of the original
papers and the index prepared pursuant to Rule 11(b)
will be transmitted by the clerk of the trial court to
the clerk of the appellate court upon completion of the
transcript under paragraph (a) above...."
Utah Rules of Appellate Procedure, Rule 12
OTHER PROVISIONS
"2) An indigent person is one whose income is
below the applicable rate in the eligibility income
guide lines set forth in Attachment B...."
Colorado Supreme Court Directive, 89-3 (See Addendum)
"ELIGIBILITY INCOME GUIDELINES
Size of Family

Monthly Income

Yearly Income..

3
$1,047.92
$12,575..."
Colorado Supreme Court Directive, 89-3f Attachment B (See
Addendum)

STATEMENT OF THE CASE
NATURE OF THE CASE
This matter is an appeal from the final order of the Third
Circuit Court, Murray Department, the Honorable L.H. Griffiths
presiding and finding the Defendant, in a criminal appeal as of
right, to be not impecunious and to not be entitled to the
preparation of the transcripts for appeal at the expense of
Murray City.

The matter has been consolidated with a Petition

for Writ of Mandamus filed by the Appellant, seeking the higher
4

Court to Order the lower Court to order transcripts of the
impecuniosity proceedings.

COURSE OF PROCEEDINGS
This matter originated as a criminal appeal as of right
(Case No. 910022-CA), in which the Defendant filed an Affidavit
of Impecuniosity and a Request for Transcripts along with other
appeal documents.

No transcripts were prepared and therefore

when the briefing schedule was set the Defendant/Appellant moved
for Enlargement of Time and at the same time moved this Court for
an Order requiring Transcripts be prepared.
This Court remanded the case to the Circuit Court
specifically to determine Appellant's impecuniosity in order to
decide whether or not the appellant was entitled to have
transcripts prepared at the city's expense. A hearing was held
in the Circuit Court.

On January 23, 1992 the Court entered its

order finding that Appellant was not impecunious and that further
she was not entitled to a transcript.
Appellant filed Notice of Appeal, along with Affidavit of
Impecuniosity and Request for transcripts of that hearing on
January 31, 1992. Again a briefing schedule was set and no
Transcript had been prepared, so the Appellant filed a Petition
for Writ of Mandamus ordering the lower Court to see to that the
transcripts were prepared from the impecuniosity hearing.

This

Court consolidated the Petition for Writ with this Appeal and
ordered the transcripts prepared for the impecuniosity hearing.
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This Court also stayed the proceedings in the underlying case
(910022-CA) until this matter was determined.

DISPOSITION IN LOWER COURT
The lower Court determined that Appellant was not
impecunious and even if she was found to be impecunious she would
not be entitled to a transcript at the City's expense relying on
the Court's own determination in State v. Burton, (Court of
Appeals Number 900502-CA) wherein the Circuit Court denied Burton
transcripts based upon City of St. George v. Smith, 814 P.2d 1154
(Utah App. 1991), (a case which was clarified and revised by this
Court in a similar matter which came before it less than a year
later); that Appellant was not entitled to transaripts due to the
nature of the charges against her.

(See Order dated and filed in

Court of Appeals January 22, 1992, Case Number 910022-CA.)

FACTS

1.

The original appeal in this matter was filed on January

11, 1991 and was accompanied by a Motion for Transcripts and an
Affidavit of Impecuniosity. (Index Case Number 910022-CA, 64-73)
2.

The briefing schedule was set and Appellant (hereinafter

"Robinson") moved for Enlargement of Time and at the same time
moved this Court for an Order requiring Transcripts be prepared.
3.

This Court remanded the case to the Circuit Court

specifically to determine Robinson's impecuniosity in order to
6

decide whether or not the appellant was entitled to have
transcripts prepared at the city's expense. (Transcript P. 2, L.
9-13)
4. The City requested via Subpoena Duces Tecum, that
Robinson produce certain documents. (Transcript P. 6, L. 17-21;
P. 7, L. 2-12)
5. In response to said request Robinson filed an amended
Affidavit of Impecuniosity specifically answering all requests of
the City.

(Transcript P. 7, L 13-19; P. 10, L. 9-15; P. 12, L.

9-24)
6. A hearing was held on October 11, 1991 at which time the
only argument made by the prosecution was that, Robinson was not
entitled to the preparation of transcripts due to the fact that
she was only charged with an ordinance violation.

No evidence

was presented to rebut her impecunious standing. (Transcript P.
5, L 14-25; P. 7, L. 20-25; P. 8, L. 1-8; P. 9, L.l-4)
7. At that hearing the Judge questioned Robinson about her
source of income, which is from "free lance" paralegal work, her
property and her children.

He also stated that he had seen her

"many times" in his Court room appearing with an attorney.
Robinson explained that she had only been in the Judge•s Court
once with an attorney.

She also explained that she worked on a

case by case basis and had no steady income. (Transcript P. 12, L
8-25; P. 13-15 all; P. 16, L. 1-16)
8.
that

On January 23, 1992 the Court entered its order finding

because Robinson had (1) appeared many times with an
7

attorney as his paralegal and (2) the judge had read of a case in
which Robinson had sued

a County Sheriff alleging that she was

damaged as a paralegal due to his search of her briefcasef she
was not impecunious; and that further she was not entitled to a
transcript based upon State v. Burton, a case which Judge
Griffith had only recently decided and is apparently on appeal to
this Court. (See Order dated and filed in Court of Appeals
January 22, 1992, Case Number 910022-CA.)
9.

Robinson filed Notice of Appeal on January 31, 1992,

along with Affidavit of Impecuniosity and Request for transcripts
of that hearing.
10.

Again a briefing schedule was set and no Transcript had

been prepared, so the Appellant filed a Petition for Writ of
Mandamus ordering the lower Court to see to that the transcripts
were prepared from the impecuniosity hearing.

This Court

consolidated the Petition for Writ with this Appeal and ordered
the transcripts prepared for the impecuniosity hearing.

This

Court also stayed the proceedings in the underlying case (910022CA) until this matter was determined.

SUMMARY OF ARGUMENT

Robinson presented all of the evidence available to her, in
order to establish her impecuniosity.

She provided an affidavit,

at the time of the taking of the appeal, which met the standard
in Utah Code Annotated. 21-7-3 (1953); an amended affidavit, when
8

the Plaintiff asked for more detailed information; and when the
Court questioned her, she answered all of his questions*

No

evidence was presented that rebutted her affidavit.
The City did not try to rebut her statements but relied on
the argument that Robinson was not entitled to the preparation of
transcripts at the City's expense due to the less serious nature
of the charge against her.
The Court ruled she did not meet the criteria, basing that
decision on facts not presented and irrelevant, and outside of
any controverting evidence.

Even the facts which were the basis

for the Court's decision did not rebut her impecuniousity.
Robinson's appeal rights will be violated if she is not
provided transcripts at the City's expense.

ARGUMENT

Robinson met her burden of proof by providing clear,
uncontroverted evidence, in the form of testimony and
an affidavit.
In the case of Parks v. Lindley, 789 P.2d 248 (Okl. Cr.
1990) cited by the City, the Court held:
"The Petitioner must present an affidavit to the trial
court that he intends, in good faith, to appeal the
conviction, and that he has not the means to pay for
the transcript, .... The first step is the filing of a
pauper's affidavit, which is to be signed by the
defendant... A sufficiently detailed affidavit is to be
taken as a prima facie showing of the defen4ant's
financial condition, unless the District Attorney, the
trial court, or some other interested party should
challenge the affidavit....
(emphasis added)
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Robinson filed, not one, but two affidavits which complied
with the standards set out in the Lindley case supra.

The

initial affidavit stated that she earned an average of $600.00
per month.
anyone.

These affidavits went unchallenged and unrefuted by

And in the case of State v. Randies, 712 P.2d 634 (Idaho
1985), also cited by the City, the Court stated that:
"...Indigence is a relative term ... When related to
the constitutional rights surrounding the furnishing of
a prepaid statement of facts and transcript to a
defendant... the term does not and cannot .... mean
absolute destitution or total insolvency. Rather it
connotes a state of impoverishment or lack of resources
on the part of the defendant, when realistically viewed
int the light of every day practicalities,
substantially and effectively impairs or prevents his
procurement of an adequate statement of facts and
transcript necessary to a complete appellate review of
his claims of error, (citations omitted)"
The amended affidavit, besides stating that she believed her
appeal was meritorious, also stated that she (1) had no bank
accounts of any kind; (2) had not filed income taxes for the
years requested; (3) had no interest in any trust or other such
accounts; (4) listed all of the personal property she owned; (5)
stated that she was sole support for two minor children; and (6)
she owned no real property.
In addition, the Court questioned Robinson quite closely.
(See transcript P 12-16).

In that questioning, rather than

answering with "double talk" as alleged by the City, Robinson
explained to the Court that (1) she was not employed according to
her understanding of the legal meaning of the term; (2) she was
10

an independent contractor; she worked on a case-by-case or hourby-hour basis; (3) she contracted with two attorneys basically,
but sometimes she would get an extra job; (4) she could not be
certain from one week to the next what jobs she would have; (5)
she averaged $600.00 per month; (6) she owned her mobile home and
traded her care-taking services for rent on the private property
on which it was parked; (7) her children's ages were 7 and 12.
This was the only evidence before the court, was not
rebutted and clearly meets the burden of proof.
The trial of this case was by jury, and took great deal of
time.

The transcript in this matter will cost ci large portion of

the monies she earns in a whole month.

If Robinson averages

$600.00 per month, has two children to support, ^nd cannot say
from one week to the next what income she will receive, it is not
likely that she can afford pay for the transcripts.

The Court erred in finding Robinson not impecunious
despite the fact that the Plaintiff provided no
evidence which was at variance to the evidence provided
by Robinson.
If the "sufficiently detailed affidavit is to be taken as a
prima facie showing of the defendant's financial condition,"
(Parks v. Lindlev, 789 P.2d 248 (Okl. Cr. 1990), in order to
controvert the allegations in said affidavit, there must be some
rebuttal by the Plaintiff.
Instead, the City relied on an the argument that she was not
entitled to the transcripts due to the less serious nature of the
11

charge, and now implies that even if Robinson is impecunious, her
appeal is frivolous, because the charge against her is a traffic
violation.

They seem to imply that there is no way this Court

will overturn her conviction, even should there be an adequate
showing that her rights were violated during the trial, and
therefore, this Court should disregard all of her lawful and
legal rights.
This argument is specious, (Robinson has raised several
valid constitutional and legal issues in her appeal);
unjustified, (Robinson has a Constitutional right to appeal a
criminal case); and untimely (the City has not filed a motion for
summary dismissal based upon that argument).

Robinson has a Constitutional right to the preparation
of transcripts at the City's expense.
Utah Constitution, Article I, Section 12 and the United
States Constitution, Sixth Amendment guarantee that a criminal
defendant has a right to appeal. The Utah Courts have found that
the Utah Constitution is more protective of the rights of
citizens than is the U.S. Constitution.

(See, State v. Sims, 808

P.2d 141 (Utah App. 1991); State v. Larocco, 794 P.2d 460, 470
(Utah 1990).
"It is well-established that a state must furnish a
transcript at no cost to an indigent defendant on appeal."
(quoting Brief of the Appellee; citing Griffin v. People of the
State of Illinois, 351 U.S. 12, 75 S.Ct 585, 100 L. Ed. 891
12

(1956).

Thus, it becomes clear that, if a defendant has the right
under the United States Constitution, Sixth Amendment to have
transcripts prepared at the Plaintiff's expense if he is
indigent, and the Utah Constitution is more protective; clearly a
citizen of the State of Utah, who is indigent has a similar or
greater right under the Utah Constitution, Article 1, Section 12.

CONCLUSION

Robinson presented a prima facie case of her indigence*
That prima facie evidence was not rebutted.

Therefore, the Court

should have found her indigent and ordered the City to pay for
the costs of the transcript.
Robinson's Constitutional rights have been violated by the
Courts failure to so order.
WHEREFORE, Robinson moves this Court to reverse the Order of
the Circuit Court and require that the City pay the costs of
preparation of the transcript of the trial.
DATED this /f?'^ day of ^Sotofe^ 1992
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